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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Geological  Survey 
30  CFR  Part  211 

Regulation  of  Coal  Mining  on  Federal 
Lands  In  North  Dakota;  Federal/State 
Cooperative  Agreement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and 
Geological  Survey,  Interior. 

action:  Final  rule. 


summary:  This  fmal  rule  completes  the 
approval  and  promulgation  of  a  Federal/ 
State  cooperative  agreement  between 
the  Department  of  the  Interior  and  the 
State  of  North  Dakota  for  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  North 
Dakota. 

EFFECTIVE  DATE:  January  23, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Crane,  Regional  Director,  Region 
V,  Office  of  Surface  Mining,  Brooks 
Towers,  1020 15th  Street,  Denver, 
Colorado  80202.  (303)  837-5421. 

SUPPLEMENTARY  INFORMATION:  The 

cooperative  agreement  modiHes  the 
prior  cooperative  agreement  (30  CFR 
211.77(d])  in  accordance  with  the 
requirements  of  section  523(c]  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (Pub.  L  95-87).  “Surface 
Mining  Act,”  and  §  211.75(b)  and  (c)  of 
Title  30  CFR.  This  cooperative 
agreement  was  published  as  a  proposed 
rule  on  September  20, 1979  (44  FR  54493). 
The  piupose  of  the  agreement  is  to 
establish  conditions  for  State  regulation 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  and 
requirements  for  such  operations  on 
Federal  lands,  including  but  not  limited 
to  (1)  the  adoption  of  State  statutes  and 
amended  regulations  containing  new 
environmental  protection  standards  and 
reclamation  requirements  applicable  to 
surface  coal  mining  and  reclamation 
operations  as  substantive  Federal  law 
enforceable  by  the  State  and  the  United 
States;  (2)  a  requirement  that  the  State 
Regulatory  Authority  exercise  State 
enforcement  powers  on  Federal  lands  so 
as  to  achieve  results  consistent  with 
those  which  would  be  achieved  by 
Federal  enforcement  pursuant  to  section 
521  of  the  Surface  Mining  Act;  (3) 
establishing  procedures  for  the 
cooperative  review  and  approval  of 


integrated  mining  and  reclamation  plans 
for  surface  coal  mining  and  reclamation 
operations  on  Federal  lands  or  which 
include  both  State-regulated  lands  and 
Federal  lands;  (4)  providing  for  the 
termination  of  such  agreement;  and  (5) 
requirements  for  the  joint  Federal  and 
State  approval  and  release  of 
performance  bonds  for  surface  coal 
mining  and  reclamation  operations 
which  include  Federal  lands. 

In  response  to  the  proposed 
rulemaking  one  comment  was  received. 
The  comment  raised  only  one  issue.  The 
commenter  pointed  out  that  several 
North  Dakota  laws  and  regulations 
referenced  in  the  proposed  agreement 
have  been  superseded  by  surface  mining 
laws  and  regulations  which  became 
effective  on  July  1, 1979.  The  Office 
agrees  that  the  current  laws  and 
regulations  must  be  cited.  Accordingly, 
changes  have  been  made  in  Article 
IV.B.l.a  and  b.,  and  Article  VI.A,  B.(l) 
and  B.(2)  to  assure  that  the  correct  North 
Dakota  law  and  regulations  are 
referenced. 

In  addition,  some  revisions  have  been 
made  to  the  language  of  Article  VI.A 
and  B  to  reflect  the  current  North 
Dakota  laws  and  regulations  as 
suggested  by  the  commenter.  The 
revised  language  does  not  alter  the 
substance  of  the  paragraphs.  No 
changes  have  been  made  to  Appendix 
A. 

OTHER  INFORMATION:  1.  Significance. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14.  The 
“Determination  of  Significance” 
docvunent  prepared  by  the  Office  of 
Surface  Mining  concludes  that  because 
a  State/Federal  cooperative  agreement 
between  the  State  of  North  Dakota  and 
the  Department  has  been  in  effect  for 
quite  some  time  the  modified  agreement 
in  question  does  not  incorporate  any 
changes  or  revisions  which  would 
impose  a  major  social,  economic,  or 
recordkeeping  burden  on  any  level  of 
Federal,  State,  or  local  government  or 
upon  industry.  This  document  is 
available  for  public  inspection  in  the 
Director’s  Office,  Office  of  Surface 
Mining,  Room  233,  South  Interior 
Building,  1951  Constitution  Avenue, 

NW.,  Washington,  D.C.  20240. 

2.  Pursuant  to  section  702(d)  of  the 
Surface  Mining  Act,  adoption  of  this  rule 
is  part  of  the  Secretary’s  implementation 
of  the  Federal  Lands  Program  and  is, 
therefore,  exempt  from  the  requirement 
to  prepare  a  detailed  statement  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4332(2)(C)). 


3.  Because  of  the  delay  in  the 
publication  of  this  rule  and  the  necessity 
to  implement  the  provisions  of  the 
cooperative  agreement,  the  Department 
has  determined  that  good  cause  exists  to 
make  the  rule  effective  upon  the  date  of 
publication. 

Dated;  January  16. 1980. 

Cedi  D.  Andrus, 

Secretary  of  the  Interior. 

PART  211— COAL  MINING  OPERATING 
REGULATIONS 

1.  Accordingly  Title  30  CFR 
211.10(e)(4)  is  revised  as  follows: 

§211.10  [Amended] 
***** 

(e)  States  with  §  211.75(c) 
agreements  *  *  * 

***** 

(4)  North  Dakota.  A  Federal  coal 
lessee  in  the  State  of  North  Dakota  who 
must  submit  a  mining  plan  or  permit 
application  under  both  State  and 
Federal  law  shall  submit  to  the  State 
Regulatory  Authority  and  the  Denver 
Regional  Office,  Office  of  Surface 
Mining,  in  lieu  of  the  submission 
required  in  this  section,  a  mining  plan  or 
revision  or  modification  to  an  approved 
plan  containing  the  information  required 
by  or  necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to 
determine  compliance  with  the 
statutory,  regulatory  and  other 
requirements  identified  in  paragraph  Bl 
of  Article  IV  of  the  modified 
Cooperative  Agreement,  and  the 
statement  required  by  paragraph  B2  of 
Article  IV  of  the  mocUfied  Cooperative 
Agreement  and  the  requirements  of  30 
CFR  211.10(c). 

2.  Title  30  CFR  211.77(d)  is  revised  as 
follows: 

§  21 1.77  States  with  cooperative 
agreements. 

***** 

(d)  North  Dakota.  The  administration 
and  enforcement  of  reclamation 
requirements  of  Federal  coal  leases  in 
North  Dakota  Subject  to  this  Part,  shall 
be  done  according  to  the  cooperative 
agreement  between  the  State  of  North 
Dakota  and  the  Department  which 
became  effective  April  5, 1977,  as 
modified  on  November  20, 1978,  and 
published  on  January  23, 1980. 

4.  The  State  of  North  Dakota  and  the 
Department  enter  into  a  modified  cooperative 
agreement  to  designate  the  State  of  North 
Dakota  as  the  principal  party  to  administer 
surface  coal  mine  reclamation  operations  on 
Federal  lands  in  North  Dakota  to  read  as 
follows: 
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Cooperative  Agreement 
North  Dakota 

The  state  of  North  Dakota  and  the 
Department  of  the  Interior  enter  into  a  State/ 
Federal  Cooperative  Agreement  to  read  as 
follows; 

Cooperative  Agreement  between  the 
United  States  Department  of  the  Interior  and 
the  state  of  North  Dakota  under  Section 
523(c)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L  95-87 
(hereinafter  referred  to  as  the  ‘'Act”),  30 
U.S.C  1273(c),  between  the  state  of  North 
Dakota,  acting  by  and  through  the  North 
Dakota  Public  Service  Commission  and  the 
Governor  (hereinafter  referred  to  as  the  State 
Regulatory  Authority  and  the  Governor)  and 
the  United  States  Department  of  the  Interior, 
acting  by  and  through  the  Secretary  of  the 
Interior  (referred  to  as  the  Secretary). 

Article  L  Purpose 

This  Cooperative  Agreement  provides  for  a 
cooperative  program  between  the  United 
States  Department  of  the  Interior  and  the 
state  of  North  Dakota  with  respect  to 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  state  of  North  Dakota.  The  basic 
purpose  of  this  Agreement  is  to  reduce 
duality  of  administration  and  enforcement  of 
surface  reclamation  requirements  by 
providing  for  State  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  within  the  State. 

Article  11.  Effective  Date 

This  Cooperative  Agreement  is  effective 
following  signing  by  the  Secretary,  the 
Governor,  and  the  State  Regulatory 
Authority,  and  upon  Rnal  publication  as 
rulemaking  in  the  Federal  Register.  This 
Cooperative  Agreement  shall  remain  in  effect 
until  terminated  as  provided  in  Article  IX. 
This  Cooperative  Agreement  constitutes  a 
modiRcation  to,  an  extension  of,  and 
supersedes  that  Cooperative  Agreement 
effective  May  1, 1977,  30  CFR  211.77(d). 

Article  ED.  Requirements  for  Cooperative 
Agreement 

The  Governor,  the  State  Regulatory 
Authority,  and  the  Secretary  affum  that  they 
will  comply  with  all  of  the  provisions  of  this 
Cooperative  Agreement  and  will  continue  to 
meet  all  the  conditions  and  requirements 
specified  in  this  Article. 

A.  Responsible  Administrative  Agency. 

The  North  Dakota  Public  Service  Commission 
(hereinafter  referred  to  as  the  “State 
Regulatory  Authority”),  is,  and  shall  continue 
to  be,  the  sole  agency  responsible  for 
administering  this  Cooperative  Agreement  on 
behalf  of  the  state  of  North  Dcdcota  on 
Federal  lands  throughout  the  State. 

B.  Authority  of  State  Agency.  The  State 
Regulatory  designated  in  paragraph  A  of  this 
Article  has,  and  shall  continue  to  have, 
authority  under  State  law  to  carry  out  this 
Cooperative  Agreement 

C.  State  Reclamation  Law.  Enforcement  of 
the  environmental  performance  standards 
and  reclamation  requirements  of  Chapter  38- 
14.1  of  the  North  Dakota  Century  Code  and 
the  regulations  promulgated  pursuant  thereto 
as  set  forth  in  Appendix  A  of  this 


Cooperative  Agreement  will  provide 
protection  of  the  environment  at  least  as 
stringent  as  would  occur  under  the  exclusive 
application  of  the  standards  and  procedures 
set  forth  in  the  Act,  and  the  regulations 
promulagated  thereunder. 

D.  Effectiveness  of  State  Procedures.  The 
procedures  of  die  State  Regulatory  Authority 
for  enforcing  the  requirements  contained  in 
Appendix  A  are  and  shall  continue  to  be ' 
substantially  as  effective  as  the  procedures  of 
the  Department  of  the  Interior. 

E.  Inspection  of  Mines.  The  State 
Regulatory  Authority  agrees  that  the  State 
will  inspect  all  coal  mining  operations  on 
Federal  lands  located  in  the  State,  in 
accordance  with  the  minimum  schedules  in 
Article  V. 

F.  Enforcement  The  State  Regulatory 
Authority  afffrms  that  it  will  enforce  the 
requirements  contained  in  Appendix  A  in  a 
manner  that  ensures  effective  protection  of 
the  environment  and  public  health  and  safety 
consistent  with  the  requirements  of  Article  VI 
of  this  Agreement. 

G.  Funds.  The  State  Regulatory  Authority 
has  devoted  and  will  continue  to  devote 
adequate  funds  to  the  administration  and 
enforcement  of  the  requirements  contained  in 
Appendix  A  of  this  Cooperative  Agreement 
The  Secretary  shaU  reimburse  the  State 
Regulatory  Authority  for  costs  associated 
with  carrying  out  responsibilities  in 
compliance  with  this  Cooperative  Agreement 
to  the  extent  that  funds  have  been 
appropriated.  Reimbursement  shall  be  in  the 
form  of  annual  grants,  and  applications  for 
said  grants  shall  be  processed  and  awarded 
in  a  timely  and  prompt  maimer.  The 
Secretary  shall  advise  the  State  Regulatory 
Authority  within  a  reasonable  period  of  time 
after  the  effective  date  of  this  modiffcation  of 
the  amount  the  Federal  Government  would 
have  expended  if  the  State  Regulatory 
Authority  had  not  entered  into  this 
Cooperative  Agreement 

H.  Reports  and  Records.  The  State 
Regulatory  Authority  shall  make  reports  to 
the  Secretary  containing  information 
respecting  its  compliance  with  the  terms  of 
this  Cooperative  Agreement,  as  the  Secretary 
shall  ffom  time  to  time  require.  The  State 
Regulatory  Authority  and  the  Secretary  shall 
exchange,  upon  request,  information 
developed  under^e  Cooperative  Agreement. 

I.  Equipment  and  Laboratories.  The  State 
Regulatory  Authority  shall  have  equipment, 
laboratories,  and  facilities  with  which  all 
studies,  tests,  and  analyses,  can  be 
performed  or  determined,  and  which  are 
necessary  to  carry  out  the  requirements  of 
the  Cooperative  Agreement,  or  have  access 
to  such  equipment,  laboratories  and  facilities. 

Article  IV.  Mine  and  Reclamation  Plans 

A.  State  and  Federal  laws  and  regulations 
require  the  operator  on  Federal  lan^  leased, 
permitted  or  licensed  for  surface  coal  mining 
operations,  to  receive  approval  from  the  State 
Regulatory  Authority  and  the  Secretary  of  a 
mining  plan  and  permit  prior  to  conducting 
operations. 

B.  Contents  of  Mining  Plans  and  Permits. 
The  State  Regulat(»y  Authority  and  the 
Secretary  agree,  and  hereby  require,  that  an 
operator  on  Federal  lands  ^all  submit  an 


identical  Federal  mining  and  reclamation 
plan  and  State  permit  application  to  the  State 
Regulatory  Authority  and  the  Office  of 
Surface  Mining  (OSM)  which  shall  be  in  the 
form  required  by  the  State  Regulatory 
Authority  and  include  any  supplemental 
forms  required  by  the  Secretary.  Such  plan 
and  application  shall  include  the  following: 

1.  liie  information  required  by  or 
necessary  for  the  State  Regulatory  Authority 
or  the  Secretary,  where  applicable,  to  make 
an  independent,  timely  determination  of 
compliance  with: 

a.  North  Dakota  statutes.  Section  3S-14.1- 
13,  38-14.1-14,  35-14.1-15  and  38-14.1-16  of 
the  North  Dakota  Century  Code  (N.D.C.C.); 

b.  North  Dakota  Regulations,  Chapter  69- 
05.1-02  of  the  North  Dakota  Public  ^rvice 
Commission  Surface  Mining  Regulations; 

c.  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  Section 
1201  et  seq.;  91  Stat.  445]  and  the  regulations 
promulgated  pursuant  thereto,  to  the  extent  it 
is  not  otherwise  required  by  1(a)  and  (b) 
above; 

d.  The  Mineral  Leasing  Act  of  1920,  as 
amended,  30  U.S.C  Section  181  et  seq.,  to  the 
extent  it  is  not  otherwise  required  by  1(a)  and 
(b)  above; 

e.  The  requirements  of  30  CFR  211.10,  to  the 
extent  it  is  applicable  and  not  otheiwise 
required  by  1(a)  and  (b)  above; 

f.  Applicable  terms  and  conditions  of  the 
lease  or  license  to  the  extent  it  is  not 
otherwise  required  by  1(a)  and  (b)  above; 

g.  Applicable  requirements  of  other  Federal 
laws,  and 

h.  The  Secretary  shall  advise  the  State  in 
writing  promptly  after  the  effective  date  of 
this  Cooperative  Agreement  of  all  of  the 
Federal  requirements  addressed  in  1(c),  (d), 
(e),  (f),  and  (g)  above  which  are  not  otherwise 
required  by  1(a)  and  (b)  above. 

2.  A  statement  certifying  that  identical 
copies  of  the  mining  and  reclamation  plan 
and  permit  application  have  been  given  to 
both  the  State  Regulatory  Authority  and  the 
designated  recipient  of  the  Secretary. 

3.  The  State  Regulatory  Authority  and  the 
Office  of  Surface  Mining  on  behalf  of  the 
Secretary  shall  review  and  act  upon  each 
mining  and  reclamation  plan  and  permit 
application,  or  modifications  or  revisions 
thereto,  in  accordance  with  the  following 
procedures; 

a.  Hie  State  Regulatory  Audiority  will  be 
the  point  of  contact  for  operators  regarding 
matters  subject  to  the  requirements  of  the  Act 
and  Appendix  A  of  this  Cooperative 
Agreement.  With  respect  to  mining  plans 
pending  approval  and  permit  applications,  all 
correspondence  fiom  the  State  Regulatory 
Authority  and  the  Secretary  regarding 
matters  subject  to  the  requirements  of  the  Act 
and  Appendix  A  of  the  Cooperative 
Agreement  will  be  coordinated  and  sent  from 
the  State  Regulatory  Authority  on  behalf  of 
both. 

b.  The  Office  of  Surface  Mining  will 
coordinate  all  activities  relative  to  the  review 
of  mining  plans  and  permit  applications  for 
all  concerned  and  will  act  as  ffie  point  of 
contact  for  communications  between  the 
State  Regulatory  Authority  and  tfie 
Department  of  ffie  Interior  and  other  Federal 
agencies  as  written  agreements  may  permit. 
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c.  Based  upon  the  coordinated  review  and 
to  the  extent  practicable,  the  State  Regulatory 
Authority  will  draft  a  response  letter  to  the 
operator  outlining  the  status  of  the 
completeness  and  deficiencies  of  the  plan 
and  application,  or  modifications  or  revisions 
thereto  with  respect  to  the  requirements  of 
the  Act  and  Appendix  A  to  the  Cooperative 
Agreement.  Such  draft  letter  will  be  sent  to 
the  Denver  Regional  Office,  Office  of  Siuface 
Mining,  as  soon  as  practicable  after  receipt  of 
the  plan  and  application.  The  Office  of 
Surface  Mining  will  communicate  to  the  State 
Regulatory  Authority  within  a  reasonable 
time  any  proposed  additions  or  modifications 
to  the  letter  requested  by  Interior  agencies.  If 
any  such  proposed  additions  or  mo^fications 
are  objected  to  by  the  State  Regulatory 
Authority,  a  meeting  or  telephone  conference 
will  be  held  between  Regional  Director, 

Office  of  Surface  Mining,  and  the  State 
Regulatory  Authority  to  resolve  the  specified 
objections.  If  the  Regional  Director  and  the 
State  Regulatory  Authority  cannot  resolve 
such  objections,  the  State  Regulatory 
Authority  and  the  Regional  IHrector  shall 
summarize  their  disagreement  in  writing  and 
request  a  meeting  widi  the  Director,  Office  of 
Surface  Mining,  and  such  other 
representative  of  the  Secretary  as  may  be 
appropriate,  to  discuss  a  resolution  of  such 
objections.  Following  the  resolution  of  such 
objections,  the  draft  letter  will  be  revised  to 
incorpwate  the  agreed  upon  changes,  if  any, 
and  sent  to  the  operator  by  the  State 
Regulatory  Authority,  with  a  copy  to  the 
Regional  Director,  Office  of  Surface  Mining.  If 
such  objections  are  not  resolved,  then  both 
the  State  Regulatory  Authority  and  the 
Secretary  may  communicate  separately  with 
the  operator. 

d.  The  Secretary,  acting  by  and  through  the 
Office  of  Surface  Mining,  will  be  given  an 
opportunity  to  consult  with  the  State 
Regulatory  Authority  and  propose  additions 
or  modifications  to  all  significant  written 
correspondence  fix>m  the  State  Regulatory 
Authority  regarding  mining  plans  in 
accordance  with  the  procediues  of  paragraph 
c  hereof. 

e.  Copies  of  all  significant  written 
communications,  data,  or  documents 
applicable  to  a  pending  mining  plan  and 
application,  or  modifications  or  revisions 
thereto  received  by  the  State  Regulatory 
Authority  from  operators  will  be  forwa^ed 
to  the  Office  of  Surface  Mining  by  the  State 
Regulatory  Authority,  or  sent  (firstly  to  the 
Office  of  Surface  Mining  by  the  operator 
when  requested  to  do  so  by  the  State 
Regulatory  Authority.  Tlje  Secretary  and  the 
State  Regulatory  Authority  agree  to  inform 
each  other  of  any  other  significant 
communications  received  fixim  the  operator 
regarding  any  matter  subject  to  this 
Agreement,  including  copies  of  any 
significant  written  correspondence. 

f.  Meetings  with  the  operator  regarding  a 
substantial  review  of  the  proposed  mining 
plan  afiecting  Federal  lands  can  be  scheduled 
by  either  the  Office  of  Surface  Mining  or  the 
State  Regulatory  Authority,  provided 
adequate  advance  notice  is  given  to  the  other 
party  so  it  has  the  opportimity  to  participate 
in  said  meeting. 

g.  Comprehensive  site  inspections  as 
related  to  mining  plan  and  permit  review  on 


Federal  lands  can  be  conducted  by  either 
representatives  of  the  Secretary  or  the  State 
Regulatory  Authority,  provided  that  when 
time  and  circumstances  permit,  adequate 
advance  notice  is  given  to  the  other  party  so 
it  has  the  opportunity  to  participate  in  said 
inspection. 

h.  Upon  completion  of  review  and 
evaluation  of  the  plan  and  application,  or 
modifications  or  revisions  thereto,  by  the 
State  Regulatory  Authority,  the  State 
Regulatory  Authority  shall  promptly  notify 
the  Secretary  and  the  applicant  of  its  action 
on  the  application.  If  the  application  is 
disapproved,  a  notice  shall  be  sent  to  the 
applicant  and  the  Secretary  along  with  a 
statement  of  findings  and  conclusions  in 
support  of  the  action.  If  the  State  Regulatory 
AuAority  approves  the  mining  and 
reclamation  plan  and  permit  application  or 
requests  for  amendment  in  whole  or  in  part,  it 
shall  condition  any  approval  on  obtaining 
approval  of  the  plan,  permit  or  amendment 
firom  the  Secretary,  except  that  those  lands 
within  the  plan,  permit  or  amendment  which 
are  private  or  State  lands  can  be  approved 
for  ^al  action  without  Secretarial  approval. 

The  State  Regulatory  Authority  shall  in  any 
approved  plan,  permit  or  amendment,  reserve 
the  right  to  amend  or  rescind  its  action  to 
conform  with  action  taken  or  with  terms  or 
conditions  imposed  by  the  Secretary,  and 
agreed  to  by  die  State  Regulatory  Authority, 
as  a  basis  of  his  approval.  The  ^cretary 
shall  not  delete  any  requirements  inoluded  in 
the  State  Regulatory  Authority’s  approval 
without  the  consent  of  the  State.  Ihior  to  the 
Secretary  disapproving  the  mining  and 
reclamation  plan,  permit  application  or 
request  for  amendment,  in  whole  or  in  part, 
the  Secretary  shall  consult  with  the  State 
Regulatory  Authority  for  the  purpose  of 
attempting  to  reach  agreement  on  curative 
revisions  to  the  plan,  permit  application  or 
amendment,  to  Ae  extent  allowable  under 
State  and  Federal  law. 

4.  Any  final  approval  of  a  mining  and 
reclamation  plan  and  permit  authorizing 
surface  coal  mining  operations  on  Federal 
lands,  or  modifications  or  revisions  thereto, 
by  the  parties  which  will  create  a  right  of 
appeal  by  any  aggrieved  person  shall  not  be 
complete,  except  on  private  and  State  lands 
which  is  complete  upon  action  by  the  State 
Regulatory  Authority,  until  the  document 
recording  such  action  is  signed  by  both  the 
Secretary  (or  his  authorized  delegate)  and  the 
authorized  officer  of  the  State  Regulatory 
Authority. 

5.  When  acting  upon  a  mine  plan,  the 
Secretary  reserves  the  right  to  impose  such 
additional  conditions  or  requirements  not 
required  by  the  Act  or  Appendix  A  of  this 
Cooperative  Agreement  which  are  authorized 
or  required  by  law  or  by  his  general  authority 
to  supervise  the  activities  of  persons  on 
Federal  lands. 

Article  V.  Inspections 

A.  The  State  Regulatory  Authority  shall 
Inspect  without  prior  notice  to  the  operator, 
as  authorized  by  North  Dakota  State  law  as 
frequently  as  necessary,  but  not  less  than  one 
partial  inspection  per  month  and  one 
complete  inspection  per  calendar  quarter,  the 
area  of  operations  as  defined  by  the 


approved  mining  and  reclamation  plan,  the 
permit  area  of  the  applicable  State  permit, 
and  any  other  areas  outside  the  area  of 
operations  which  are  or  may  be  affected  by 
the  surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  Such  inspections 
shall  be  conducted  for  the  purpose  of 
determining  whether  the  operator  has 
complied  with  all  applicable  requirements  of 
the  Act  and  Appendix  A  hereof,  and  all 
applicable  environmental  and  reclamation 
requirements  of  approved  mining  and 
reclamation  plans  or  permits,  but  not  to 
determine  compliance  with  development, 
diligent  production  and  resource  recovery 
requirements  established  imder  the  Mineral 
Leasing  Act  as  amended,  or  to  regulate  other 
activities  on  Federal  lands  not  subject  to  the 
Act 

B.  The  State  Regulatory  Authority  will, 
subsequent  to  conducting  any  inspection,  file 
with  the  Secretary  a  report  adequately 
describing  (1)  the  general.oonditions  of  the 
lands  under  lease,  permit  or  license,  (2)  the 
manner  in  which  the  operations  are  iMing 
conducted,  and  (3)  whether  the  operator  is 
complying  with  applicable  performance  and 
reclamation  requirements.  A  copy  of  this 
inspection  report  shall  be  furnished  to  the 
Secretary  in  accordance  with  regulations 
adopted  pursuant  to  the  Act.  A  copy  of  this 
report  shall  be  furnished  to  the  operator, 
upon  request,  and  shall  be  made  available  for 
public  inspection  during  normal  business 
hours  at  the  offices  of  the  State  Regulatory 
Authority  and  the  Office  of  Surface  Mining. 

C.  For  the  purpose  of  evaluating  the 
manner  in  which  this  Cooperative  Agreement 
is  being  carried  out  and  to  insure  that 
performance  and  reclamation  standards  are 
being  met,  the  Secretary  may  conduct 
inspections  of  surface  coal  mining  and 
reclamation  operatimu  on  Federal  lands: 
Provided,  That  when  circumstances  and  time 
permit,  adequate  advance  notice  will  be 
given  the  State  Regulatory  Authority  so  its 
representatives  have  the  opportunity  to 
participate  in  said  inspection.  Subsequent  to 
conducting  any  inspection,  the  Secretary 
shall  provide  the  State  Regulatory  Authority 
with  a  copy  of  the  report.  Inspections  by  the 
Secretary  are  encouraged  to  be  made  in 
association  with  regular  inspections  by  the 
State. 

D.  The  Secretary  may  also  conduct 
inspections  to  determine  whether  the 
operator  is  complying  with  requirements  that 
are  unrelated  to  environmental  protection 
and  reclamation. 

E.  Personnel  of  the  State  and 
representatives  of  the  Secretary  shall  be 
mutually  available  to  serve  as  witnesses  in 
enforcement  actions  taken  by  either  party. 

Article  VI.  Enforcement 

A.  If  the  State  Regulatory  Authority  finds 
that  any  condition,  practice,  or  violation 
exists  which  also  creates  an  imminent  danger 
to  the  health  or  safety  of  the  public,  or  is 
causing  or  can  reasonably  by  expected  to 
cause  significant,  imminent  environmental 
harm  to  land,  air  or  water  resources,  which 
would  authorize  the  issuance  of  an  order  of 
cessation  under  Section  521(a)(2)  of  the  Act 
by  a  representative  of  the  Secretary,  the  State 
Regulatory  Authority  or  its  authorized 
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representative  shall  immediately  exerdse  the 
power  authorized  by  subdivision  a  of 
subsection  1  of  section  38-14.1-28  N.D.C.C.  to 
cease  the  operations. 

B.  (1)  When  based  upon  an  inspection,  the 
State  Regulatory  Authority  determines  that 
any  operator  is  in  violation  of  any 
requirement  of  Appendix  A.  or  any  other 
applicable  environmental  reclamation 
requirements  of  an  approved  mining  and 
reclamation  plan  or  permit,  but  such  violation 
would  not  require  an  action  in  accordance 
with  paragraph  A  of  this  Article,  the  State 
Regulatory  Authority,  or  its  authorized 
representative,  shall  issue  a  notice  of 
violation  with  remedial  measures  and  an 
abatement  schedule  pursuant  to  subdivision 
b  of  subsection  1  of  Section  38-14.1-28 
N.D.C.C.  which  shall  be  consistent  with  the 
requirements  of  Section  521(a)(3)  of  the  Act 

(2)  When  a  notice  of  violation  has  been 
issued  under  B(l)  of  this  Article  and  the  State 
Regulatory  Authority  or  authorized 
representative  determines  that  the  operator 
has  failed  to  abate  the  violation  wit^  the 
time  fixed  or  subsequently  extended 
consistent  with  Section  521(a)(3)  of  the  Act, 
the  State  Regulatory  Authority  or  its 
authorized  representative  shall  immediately 
issue  a  cessation  order  as  authorized  by 
paragraph  1  of  subdivision  b  of  subsection  1 
of  Section  38-14.1-28  N.D.C.C.  to  cease  the 
operation  until  the  violation  has  been  abated. 
If  the  State  Regulatory  Authority  determines 
that  a  pattern  of  violations  exists  or  has 
existed  which  is  caused  by  the  willful  or 
unwarranted  failiue  of  the  operator  to  comply 
with  any  requirement  of  Appendix  A  or  any 
other  applicable  environmental  reclamation 
requirements  of  an  approved  mining  and 
reclamation  plan  or  permit  that  would 
authorize  issuing  of  an  order  to  show  cause 
under  521(a)(4)  of  the  Act  the  State 
Regulatory  Authority  shall  take  action  as 
required  by  subdivision  c  of  subsection  1  of 
Section  38-14.1-28  N.O.C.C 

C  The  State  Regulatory  Authority  shall 
promptly  notify  the  Secretary  of  all  violations 
of  applicable  laws,  regulations,  orders, 
approved  mining  and  reclamation  plans  and 
permits  subject  to  this  Agreement  and  of  all 
actions  taken  under  State  law  with  respect  to 
such  violations. 

D.  This  Agreement  does  not  limit  the 
Secretary's  authority  to  seek  cancellation  of  a 
Federal  coal  lease  under  Federal  laws  and 
regulations,  or  prevent  the  Secretary  from 
taking  appropriate  legal  or  other  actions  to 
correct  conditions  or  practices  that  violate 
any  requirement  under  Federal  law  or 
Appendix  A  incorporated  into  Federal  law  as 
a  part  of  this  Cooperative  Agreement,  or  to 
suspend  or  revoke  the  right  to  conduct 
surface  coal  mining  operations  on  Federal 
lands  in  accordance  with  30  CFR  211.72  or 
assess  civil  penalties  in  accordance  with  30 
CFR  211.7a 

E.  Failure  of  the  State  Regulatory  Authority 
to  enforce  approved  mining  and  reclamation 
plans,  permits  and  applicable  laws  and 
standards  and  regulations  in  accordance  with 
this  Agreement  shall  be  grounds  for 
termination  of  this  Cooperative  Agreement 

Article  VIL  Bonds 

A.  Amount  of  Responsibility.  The  State 
Regulatory  Authority  shall  require  all 


operators  on  Federal  lands  to  submit  a 
performance  bond  as  required  by  State  law 
payable  to  both  the  State  and  the  United 
States  of  America.  The  Secretary  shall 
require  a  Federal  performance  bond  sufficient 
to  comply  with  the  requirements  of  Federal 
law  and  shall  reduce  the  portion  of  the 
Federal  bond  required  for  reclamation 
purposes  by  the  amount  of  the  bond  required 
by  foe  State  Regulatmy  Authority. 

B.  Notification.  Prior  to  releasing  foe  bond 
required  by  State  law  for  Federal  lands,  foe 
State  Regulatory  Authority  shall  consult  with 
and  obtain  the  advice  and  consent  of  foe 
Secretary. 

C.  Release  of  Bond.  The  State  Regulatory 
Authority  shall  hold  foe  operator  responsible 
and  liable  for  successful  reclamation  as 
required  by  State  law. 

D.  Bond  Forfeiture.  Either  foe  State 
Regulatory  Authority  or  foe  Secretary,  in 
consultation  with  one  another,  may  forfeit  foe 
bond  imder  the  appropriate  State  or  Federal 
law. 

Article  VIII.  Opportunity  to  Comply  with 
Cooperative  Agreement 

The  Secretary  may,  in  his  sole  discretion, 
and  without  instituting  or  commencing 
proceedings  for  withdrawal  of  approval  of 
foe  Cooperative  Agreement,  notify  foe  State 
Regulatory  Authority  that  it  has  failed  to 
comply  with  foe  provisions  of  foe 
Cooperative  Agreement  Hie  Secretary  shall 
specify  how  foe  State  Regulatory  Authority 
has  failed  to  comply  and  shall  specify  and 
state  foe  period  of  time  within  which  foe 
defects  in  administration  shall  be  remedied 
and  satisfactory  evidence  presented  to  him 
that  foe  State  Regulatory  Authority  has 
remedied  foe  defects  in  administration  and  is 
in  compliance  with  and  has  met  foe 
requirements  of  foe  Secretary.  The  period  of 
time  specified  shall  not  be  less  than  30  days. 
Upon  failure  of  foe  State  Regulatory 
Authority  to  meet  foe  requirements  of  foe 
Secretary  within  foe  time  specified,  foe 
Secretary  may  institute  proceedings  for 
withdrawal  of  approval  of  foe  Cooperative 
Agreement  as  set  forth  in  Article  IX 

Article  DC.  Termination  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
terminated  as  follows: 

A.  Termination  by  the  State.  The 
Cooperative  Agreement  may  be  terminated 
by  foe  (Governor  or  the  State  Regulatory 
Authority  upon  written  notice  to  foe 
Secretary,  specifying  foe  date  upon  which  foe 
Cooperative  Agreement  shall  be  terminated, 
but  which  date  of  termination  shall  not  be 
less  than  90  days  from  foe  date  of  foe  notice. 

B.  Termination  by  the  Secretary.  The 
Cooperative  Agreement  may  be  terminated 
by  foe  Secretary  pursuant  to  paragraphs  O,  E, 
and  F  of  this  Article  whenever  foe  Secretary 
finds,  after  giving  due  notice  to  foe  State 
Regulatory  Authority  and  affording  foe  State 
Regulatory  Authority  an  opportunity  for  a 
hearing: 

1.  That  foe  State  Regulatory  Authority  has 
failed  to  comply  substantially  with  a 
provision  of  ^s  Cooperative  Agreement;  or 

2.  That  foe  State  Regulatory  Authority  has 
failed  to  comply  substantially  with  any 


assurance  given  by  the  State  upon  which  this 
Cooperative  Agreement  is  based,  or  any 
confotion  or  requirement  which  is  specified  in 
Article  ID. 

C  Termination  by  Operation  of  Law.  This 
Cooperative  Agreement  shall  terminate  by 
operation  of  law  under  any  of  foe  following 
circumstances: 

1.  When  no  longer  authorized  by  Federal 
laws  and  regulations  or  North  Dakota  laws 
and  regulations,  provided  that  if  foe 
Secretary  intends  to  make  such  a 
determination,  he  complies  with  foe  notice 
requirements  of  paragraph  D  of  this  Article; 

2.  When  a  State  program  is  finally 
disapifroved,  pursuant  to  Section  503  of  foe 
Act; 

3.  If  foe  Secretary  determines  that  this 
Cooperative  Agreement  is  not  adequate  for 
foe  purpose  of  implementing  foe  permanent 
regulatory  program  requirements  after 
approval  of  a  State  Program  pursuant  to 
Section  503  of  foe  Act  Notice  of  this 
determination  by  foe  Secretary  shall  be  given 
in  writing  to  the  State  Regulatory  Authority 
and  shall  specify  foe  inadequacies  of  this 
Agreement  This  Cooperative  Agreement 
shall  then  terminate  not  less  than  120  days 
after  said  notice  is  received  by  foe  State 
Regulatory  Authority  unless  amended  by 
mutual  agreement  of  foe  State  Regulatory 
Authority  and  foe  Secretary  to  remedy  foe 
inadequacies  identified  by  foe  Secretary  in 
his  notice. 

4.  Following  promulgation  of  a  Federal 
lands  program  pursuant  to  Section  523(a)  of 
foe  Act  in  foe  event  foe  Secretary  determines 
in  writing  that  North  Dakota  lacks  foe 
necessary  personnel  or  funding  to  fully 
implement  foe  Federal  lands  program  in 
accordance  with  foe  provisions  of  foe  Act, 
provided  that  foe  Secretary  complies  with  all 
of  the  notice  and  hearing  requirements  of  this 
Article. 

D.  Notice  of  Proposed  Termination.  , 
Whenever  the  Secretary  proposes  to 
terminate  foe  Cooperative  A^eement,  he 
shall: 

1.  Give  written  notice  to  foe  governor  and 
to  foe  State  Regulatory  Authority  specified  in 
Article  IIL 

2.  Specify  and  set  out  in  foe  written  notice 
foe  grounds  upon  which  he  proposes  to 
terminate  this  Cooperative  Agreement. 

3.  Publish  a  notice  in  foe  Federal  Register 
containing  Items  1  and  2  of  this  paragraph, 
and  specifying  a  minimum  30  days  for 
comment  by  interested  persons. 

E.  Opportunity  for  Hearing.  Whenever  foe 
Secretary  proposes  to  terminate  this 
Cooperative  Agreement  except  for 
circumstances  set  forth  in  paragraph  C.I., 
hereof,  in  addition  to  foe  notice  required  by 
paragraph  D,  he  shall: 

1.  Specify  in  foe  notices  required  by 
paragraph  D  foe  date  and  place  where  foe 
State  Regulatory  Authority  will  be  afforded 
foe  opportunity  for  hearing  and  to  show 
cause  why  this  Cooperative  Agreement 
should  not  be  terminated  by  foe  Secretary. 

The  date  of  such  hearing  shall  be  not  less 
than  30  days  from  foe  date  of  foe  publication 
in  foe  Federal  Register,  and  foe  place  shall  be 
in  foe  State. 

2.  Within  30  days  of  foe  date  of  foe  written 
notice  specifying  foe  date  of  the  hearing,  foe 
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State  Regulatory  AuAority  shall  file  a  written 
notice  with  the  Secretary  stating  whether  or 
not  it  will  appear  and  participate  in  the 
hearing.  The  notice  shall  specify  the  issues 
and  grounds  specified  by  die  Secretary  for 
the  termination  which  the  State  Regulatory 
Authority  will  oppose  or  contest  and  a 
.  statement  of  its  reasons  and  grounds  for 
opposing  or  contesting.  Failure  to  file  a 
written  notice  in  the  Office  of  the  Secretary 
within  30  days  shall  constitute  a  wcdver  of 
the  opportunity  for  hearing,  but  the  State 
Regulatory  Authority  may  present  or  submit 
before  the  time  fixed  for  the  hearing  written 
arguments  and  reasoiu  why  the  Cooperative 
Agreement  should  not  be  terminated,  And 
within  the  discretion  of  the  Secretary  may  be 
permitted  to  appear  and  confer  in  person  and 
present  oral  or  written  statements,  and  other 
documents  relative  to  the  proposed 
termination. 

3.  The  hearing  will  be  conducted  by  the 
Secretary.  A  record  shall  be  made  of  the 
hearing  and  the  State  shall  be  entitled  to 
obtain  a  copy  of  the  transcript  The  State 
shall  be  entiUed  to  have  legd  and  technical 
and  other  representatives  present  at  the 
hearing  or  conference,  and  may  present 
either  orally  or  in  writing,  evidence, 
information,  testimony,  documents,  records, 
and  materials  as  may  be  relevant  and 
material  to  the  issues  involved. 

F.  Notice  of  Withdrawal  of  Approval  of 
Cooperative  Agreement  1.  After  a  hearing 
has  been  held  with  respect  to  a  proposed 
termination  of  this  Agreement  or  the  right  to 
a  hearing  has  been  waived  or  forfeited  by  the 
State  R^ulatoiy  Authority,  the  Secretary, 
after  consideration  of  the  evidence, 
information,  testimony,  and  arguments 
presented  to  him  shaU  advise  ffie  State 
Regulatory  Authority  in  writing  of  his 
decision.  U  the  Secretary  determines  to 
withdraw  approval  of  this  Cooperative 
Agreement  and  afford  the  State  Regulatory 
Authority  an  opportunity  to  present  evidence 
satisfactory  to  the  Secretary  that  the  State 
has  remedied  the  specified  defects  in  its 
administration  of  this  Cooperative 
Agreement,  he  shall  notify  the  State 
Regulatory  Authority  of  Ids  intended 
withdrawal  of  approval  of  the  Cooperative 
Agreement,  and  afford  the  State  Regulatory 
Authority  an  opportunity  to  present  evidence 
satisfactory  to  the  Secretary  that  the  State 
has  remedied  the  specified  defects  in  its 
adminstration  of  this  Cooperative  Agreement 
The  Secretary  shall  state  the  period  of  time 
within  which  the  defects  in  administration 
shall  be  remedied  and  satisfactory  evidence 
presented  to  him,  and  upon  failure  of  the 
State  Regulatory  Authority  to  do  so  within 
the  time  stated,  the  Secretary  may  thereupon 
withdraw  his  approval  of  the  Cooperative 
Agreement  without  any  further  opportunity 
afforded  to  the  State  for  a  hearing. 

2.  After  the  close  of  the  comment  period 
required  by  paragraph  D.3  of  this  Article  with 
respect  to  a  proposal  to  terminate  this 
Cooperative  Agreement  pursuant  to 
paragraph  G  of  this  Artide,  the  Secretary 
shall  consider  the  comments  received  and 
after  a  review  of  the  questions  of  law 
presented,  shall  publish  notice  of  final 
actions,  either  terminating  the  Cooperative 
Agreement  or  withdrawing  the  proposed 
termination,  and  stating  his  reasons  therefor. 


G.  Nodiing  in  this  Artide  shall  be 
construed  as  a  waiver  of  any  right  the  State 
Regulatory  Authority  may  have  to  seek 
Judicial  review  of  any  decision  by  the 
Secretary  to  terminate  this  Cooperative 
Agreement 

Artide  X.  Reinstatement  of  Cooperative 
Agreement 

If  this  Cooperative  Agreement  has  been 
terminated,  it  may  be  reinstated  upon 
application  by  the  State  Regulatory  Authority 
and  upon  giving  evidence  satisfactory  to  the 
Secretary  that  Uie  State  Regulatory  Authority 
can  and  wUl  comply  with  all  the  provisions  of 
the  Cooperative  Agreement,  and  has 
remedied  all  defects  in  administration  for 
which  this  Cooperative  Agreement  was 
terminated. 

Artide  XI.  Amendments  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
amended  by  mutual  agreement  of  ffie  State 
Regulatory  Authority,  the  Governor,  and  the 
Secretary.  An  amendment  proposed  by  one 
party  shaU  be  submitted  to  the  other  with  a 
statement  of  the  reasons  for  such  proposed 
amendment  The  amendment  shall  be 
adopted  after  rulemaking,  and  the  party  to 
whom  the  proposed  amendment  is  submitted 
shall  signify  its  acceptance  or  rejection  of  the 
proposed  amendment  and  if  rejected  shall 
state  the  reasons  for  rejectioa 

Article  Xn.  Qianges  in  State  m  Federal 
Standards 

The  Secretary  of  the  Interior  or  the  state  of 
North  Dakota  may  from  time  to  time  revise 
and  promulgate  new  or  revised  performance 
or  redamation  requirements  or  enforcement 
and  administration  procedures.  The  Secretary 
and  the  State  Regulatory  Authority  shall 
immediately  inform  the  other  of  any  final 
changes  in  their  respective  laws  or 
regulations.  Each  party  shall,  if  it  determines 
it  to  be  necessary  to  keep  this  Cooperative 
Agreement  in  force,  change  or  revise  its 
respective  laws  or  regulations.  For  changes 
which  require  legislative  authorization,  ffie 
State  Regulatory  Authority  has  until  the  close 
of  its  next  legislative  session  at  which  such 
legislation  can  be  considered  in  which  to 
make  the  necessary  changes.  For  changes 
which  may  be  accomplished  by  rulemaking, 
each  party  shall  have  six  montiis  in  which  to 
make  such  changes,  unless  such  rulemaking 
is  prevented  by  the  issuance  of  an  injimction 
or  similar  order  by  any  court  of  competent 
jurisdiction  in  which  event  this  six-month 
time  period  shall  not  commence  until  the 
applicable  litigation  has  been  finally 
resolved.  If  changes  which  are  necessary  for 
the  State  Regulatory  Authority  to  have  ffie 
authority  to  administer  and  enforce  Federal 
Requirements  are  not  made,  then  the 
termination  provisions  of  Article  IX  may  be 
invoked. 

Artide  Xffi.  Conflict  of  Interest 
The  State  Regulatory  Authority  shall 
require  its  employees  to  comply  with  the 
requirements  of  30  CFR  Part  705. 

Artide  XIV,  Exchange  of  Information 
A.  Organizational  and  Functional 
Statements.  The  State  Regulatory  Authority 


and  the  Secretary  shall  advise  each  other  ot 
the  organization,  structure,  functions,  and 
duties  of  the  offices,  departments,  divisions, 
and  persons  within  their  organizations.  Each 
shall  promptly  advise  the  other  in  writing  of 
changes  in  personnel,  offidals,  heads  of 
department  or  division,  or  a  change  in  the 
functions,  or  duties  of  persons  occupying  the 
prindpal  offices  within  the  oiganization.  The 
State  Regulatory  Authority  and  the  Secretary 
shall  advise  each  other  in  writing  of  the 
location  of  its  various  offices,  addresses  and 
telephone  numbers,  and  the  names,  locations 
and  telephone  numbers  of  their  respective 
mine  inspectors  and  the  area  within  the  State 
for  which  such  inspectors  are  responsible, 
and  of  any  changes  in  such. 

Law,  Rules  and  Regulations.  The  State 
Regulatory  Authority  and  the  Secretary  shall 
provide  each  other  with  copies  of  their 
respective  laws,  rules  and  regulations  and 
standards  pertaining  to  the  enforcement  and 
administration  of  this  Cooperative  Agreement 
and  promptly  furnish  copies  of  any  final 
revision  of  such  laws,  rules,  regulations  and 
standards  when  the  revision  becomes 
effective. 

Artide  XV.  Reservation  of  Rights 
This  Cooperative  Agreement  shall  not  be 
construed  as  waiving  or  preventing  the 
assertion  of  any  rights  the  State  Regulatory 
Authority,  the  Governor,  and  the  Secretary 
may  have  under  the  Mineral  Leasing  Act,  as 
amended,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Surface  htining 
Control  and  Redamation  Act  of  1977,  the 
Constitution  of  the  United  States,  tfie 
Constitution  of  the  State  or  State  Laws,  nor 
shall  this  Agreement  be  construed  so  as  to 
result  in  the  transfer  of  the  Secretary's  duties 
under  Section  2(a),  2(B),  and  2(a)(3)  of  the 
Federal  Mineral  Leasing  Act,  as  amended,  or 
his  duty  to  approve  mine  plans,  or  his 
responsibilities  with  respect  to  the 
designation  of  Federal  lands  as  unsuitable  for 
mining  in  accordance  with  Section  522  of  the 
Act,  or  to  regulate  other  activities  taking 
place  on  Federal  lands. 

Article  XVL  Definitions 
Terms  and  phrases  used  in  this  Agreement 
which  are  de^ed  in  30  CFR  Part  700  or  Pcirt 
710  shall  be  given  the  meanings  set  forth  in 
said  definitions. 

APPROVED 
Date:  January  16, 1980. 

Cedi  D.  Andrus, 

Secretary  of  the  Interior. 

Date:  November  27, 1979. 

Arthur  A.  Link, 

Governor,  State  of  North  Dakota. 

Date:  November  26, 1979. 

Richard  A.  Elkin, 

President  North  Dakota  Public  Service 
Commission. 
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Date:  November  28, 1979. 

Ben  J.  Wolf. 

Commissioner,  North  Dakota  Public  Service 
Commission. 

Date:  November  26, 1979. 

Bruce  Hagen, 

Commissioner,  North  Dakota  Public  Service 
Commission. 

Appendix  A 

This  Appendix  A  indentifies  the  laws  of 
the  state  of  North  Dakota  and  the  regulations 
of  the  State  Regulatory  Authority  which  are 
incorporated  into  the  1979  Federal-State 
Cooperative  Agreement  between  the  State  of 
North  Dakota  and  the  Secretary  of  the 
Interior  pursuant  to  Article  in.C  of  said 
Cooperative  Agreement.  This  Appendix  is 
approved  as  part  of  the  Cooperative 
A^«ement  The  requirements  contained  in 
the  laws  and  regulations  identified  in  this 
Appendix  shall  be  applicable  to  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  in  accordance  with  the  terms  of 
the  Cooperative  Agreement.  Included  in  this 
Appendix  are: 

1.  The  provisions  of  the  North  Dakota 
Century  Code,  Chapter  3&-14.1-Reclamation 
of  Surface-Mined  Lands,  Sections  38-14.1-01 
through  38-14.1-43,  which  are  specifically 
identified  in  (iHxxxviii)  hereofi 

(i)  38-14.1-01 

(ii)  38-14.1-02,  except  that  subsection  (33) 
shall  not  be  applicable  on  Federal  lands. 

(iii)  38-14.1-03,  except  that  subsection  (19) 

and  (23)  shall  not  be  applicable  on  Federal 
lands.  ' 

(iv)  38-14.1-07. 

(v)  38-14.1-ia 

(vi)  38-14.1-11. 

(vii)  38-14.1-12. 

(viii)  38-14.1-13. 

(ix)  38-14.1-14. 

(x)  38-14.1-15. 

(xi)  38-14.1-16,  provided,  however,  that  any 
bond  or  any  cash  or  securites  posted  in  lieu 
of  bond  under  this  section  applicable  to  the 
performance  of  duties  on  or  affecting  Federal 
lands  shall  conform  to  the  requirements  of 
Article  Vn  of  this  Cooperative  Agreement  in 
addition  to  the  requirements  of  State  law, 
and  provided  further  that  the  bond  may  also 
be  forfeited  by  the  Secretary  under  Federal 
law  pursuant  to  Article  Vn  of  this 
Cooperative  Agreement. 

(xii)  38-14.1-17,  provided,  however,  that 
any  bond  applicable  to  the  performance  of 
duties  on  or  affecting  Federal  lands  may  be 
released  only  on  consent  of  the  Secretary  in 
accordance  with  Article  VII  of  this 
Cooperative  Agreement 

(xiii)  38-14.1-ia 

(xiv)  38-14.1-19. 

(xv)  38-14.1-20. 

(xvi)  38-14.1-21. 

(xvii)  38-14.1-22. 

(xviii)  38-14.1-23. 

(xix)  38-14.1-24,  provided,  however,  that 
S  38-14.1-?4(3)(a)  shall  not  be  included  in  this 
Appendix  A  and  shall  not  apply  on  Federal 
lands  and  provided,  further,  that  the 
following  words  and  phrases  shall  not  be 
included  in  this  Appendix  A  and  shall. 


therefore,  not  apply  on  Federal  lands:  “to  the 
extent  possible  using  the  best  technology 
ciurently  available”  in  §  38-14.1-24(8)(e); 
"natural”  in  S  38-14.1-24(8)(f);  and  provided 
further,  that  the  State  Re^atory  Authority 
agrees  to  exercise  the  dis^tion  contained  in 
§  38-14.1-24(5)  in  a  manner  consistent  with 
jtnd  as  stringent  as  8  515(b)(5)  of  the  Act  and 
regulations  adopted  pursuant  thereto. 

(xx)  38-14.1-25. 

(xxi)  38-14.1-26. 

(xxii)  38-14.1-27. 

(xxiii)  38-14.1-2a 

(xxiv)  38-14.1-29,  provided,  however  that 
the  imposition  of  a  dvil  penalty  by  the  State 
pursuant  to  this  section  shall  not  be 
construed  as  barring  the  Secretary  from 
assessing  a  civil  penalty  pursuant  to  30  CFR 
211.78  or  30  CFR  743. 

(xxv)  38-14.1-30. 

(xxvi)  38-14.1-31. 

(xxvii)  38-14.1-32,  provided,  however,  that 
the  imposition  of  a  dvil  or  criminal  penalty 
by  the  State  piuvuant  to  this  section  shall  not 
be  construed  as  barring  the  Secretary  firom 
assessing  a  dvil  penalty  pursuant  to  30  CFR 
211.78  or  30  CFR  743,  or  ^m  seeking  criminal 
prosecutions  under  applicable  Federal  law. 
(xxviii)  38-14.1-33. 

(xxlx)  38-14.1-34. 

(xxx)  38-14.1-35,  provided,  however,  that 
this  section  shall  be  limited  to  actions  taken 
by  the  State  under  State  law  in  accordance 
with  this  Cooperative  Agreement,  and 
nothing  in  this  section  or  this  Cooperative 
Agreement  shall  be  construed  so  as  to  create 
jurisdiction  in  a  state  court  over  actions 
taken  by  the  Secretary,  induding  the  denial 
or  approval  of  mining  plans. 

(xxxi)  38-14.1-36. 

(xxxii)  38-14.1-37. 

(xxxiii)  38-14.1-38. 

(xxxivj  38-14.1-39.  • 

(xxxv)  38-14.1^. 

(xxxvi)  38-14.1-41. 

(xxxvii)  38-14.1-42. 

(xxxviii)  38-14.1-43. 

2.  Rules  and  Regulations  for  Reclamation  of 
Surface  Mined  Lands  of  the  state  of  North 
Dakota,  Reclamation  Division  of  the  North 
Dakota  Public  Service  Commission,  induding 
amendments  and  revisions  promulgated  July 
1, 1979,  cited  as  Article  69-05.1  of  the  North 
Dakota  Administrative  Code  provided, 
however,  that  8  69-05.1-16-02(1)  and  the 
phrase  “to  the  extent  possible”  in  8  69-05.1- 
11-10(2)  shall  not  be  included  in  this 
Appendix  A  and  shall  not  be  applicable  on 
Federal  lands. 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Sufface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  722, 723, 843  and  845 

CMI  Penalties;  Proposed  Rulemaking 
agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  U.S. 
Department  of  the  Interior 
action:  Proposed  rulemaking. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is  seeking 
comments  on  proposed  modifications  to 
its  interim  and  permanent  regulations 
issued  pmsuant  to  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  modifications 
would  conform  the  interim  regulations 
(30  CFR  Part  723)  with  the  permanent 
regulations,  modify  the  amount  of 
penalties  assessed  in  cases  of 
nonabatement  of  violations,  and 
mandate  a  review  of  a  permittee’s 
history  of  violations  to  determine 
whether  a  pattern  of  violations  exists  in 
such  nonabatement  cases. 

OATES:  Written  comments  must  be 
received  at  the  address  below  on  or 
before  February  22, 1980,  by  no  later 
than  5  p.m.  A  public  hearing  will  be  held 
beginning  at  9:30  a.m.  on  February  13, 
1980. 

ADDRESSES:  Written  comments  must  be 
mailed  to:  Office  of  Siuface  Mining,  U.S. 
Department  of  the  Interior,  P.O.  Box 
7267,  Benjamin  Franklin  Station, 
Washington,  D.C.,  20044.  Alternatively, 
comments  may  be  hand  delivered  to: 
Office  of  Surface  Mining,  Room  135,  U.S. 
Department  of  the  Interior,  South 
Building,  1951  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20240,  where  all 
comments  will  be  available  for 
inspection.  The  public  hearing  will  be 
held  in  room  8070,  Department  of  the 
Interior,  18th  and  C  Streets,  N.W^ 
Washington,  D.C.  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Robinson,  Enforcement 
Specialist,  Office  of  Surface  Mining, 
Department  of  the  Interior,  Washington, 
D.C.  20240,  202-343-8061. 

SUPPLEMENTARY  INFORMATION:  Public 
Hearing:  Individual  testimony  at  the 
hearing  will  be  limited  to  15  minutes. 

The  hearing  will  be  transcribed.  Filing  of 
a  written  statement  at  the  time  of  giving 
oral  testimony  would  be  helpful  and 
would  facilitate  the  job  of  the  court 
reporter. 

The  public  hearing  will  continue  on 
the  day  identified  above  until  all 
persons  scheduled  to  speak  have  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  speak  and 
who  wish  to  do  so  will  be  heard  at  the 


end  of  scheduled  speakers.  The  hearing 
will  end  after  all  people  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard.  Persons  not  scheduled  to  testify, 
but  wishing  to  do  so,  assume  the  risk  of 
having  the  public  hearing  adjourned 
unless  they  are  present  in  the  audience 
at  the  time  all  scheduled  speakers  have 
been  heard. 

The  Office  is  seeking  comments  on  the 
following  proposed  rules  amending  30 
CFR  8  722.16.  Part  723,  §  843.13  and 
8  845.15,  to  modify  provisions  governing 
assessment  of  penalties  for  violations  of 
the  interim  and  permanent  regulatory 
programs  under  SMCRA.  The  Director, 
Office  of  Surface  Mining,  has 
determined  that  the  proposed  rules  are 
not  significant  and  do  not  require  the 
preparation  of  a  regulatory  analysis.  The 
reasons  for  the  proposed  modifications 
are  as  follows: 

Conforming  Interim  to  Permanent 
Regulations 

30  CFR  Sections  723.2-723.18  would  be 
changed  to  conform  (except  as  indicated 
in  this  document)  with  the 
corresponding  permanent  regulations  (30 
CFR  Section  845.2-845.20).  'Die  basis 
and  purpose  of  these  permanent 
relations  are  explained  in  the 
preamble  to  Part  845  of  the  proposed 
permanent  regulations,  43  F.R.  41796- 
41797  (September  18, 1978),  and  of  the 
final  permanent  regulations.  44  FH. 
15305-15309  (March  13, 1979). 

Penalties  for  Failure  to  Abate 

The  Office  is  now  confronted  with  a 
problem  in  the  assessment  and  the 
collection  of  civil  penalties  under  the 
Act.  Under  Section  723.14(a)  of  the 
interim  regulations,  in  cases  where  a 
cessation  order  is  issued  for  failure  to 
abate,  the  Office  must  assess  a  daily 
penalty  equal  to  the  amount  assessed 
for  the  violation  or  $750,  whichever  is 
greater.  Section  845.15(b)  of  the 
permanent  regulations  and  section 
518(h)  of  the  Act  provide  that  in  such 
cases  the  Office  must  assess  a  daily 
penalty  of  not  less  than  $750. 

Under  the  current  interim  regulations, 
if  an  operator  fails  to  abate  a  violation 
for  30  days  and  if  that  violation  was 
assessed  at  $2,000  (the  average.penalty 
per  violation),  the  penalty  for 
nonabatement  would  be  $60,000.  If  the 
operator  fails  to  abate  two  such 
violations,  the  total  penalty  would  be 
$120,000.  On  certain  occasions, 
computation  of  failure-to-abate 
pen^tiee  under  this  scheme  results  in 
cleariy  excessive  amoimts  considering 
the  nature  and  efiects  of  the  underlying 
violations  of  the  Act  Such  penalities  are 
unfair  to  those  assessed,  while  doing 


nothing  to  further  the  goal  of  effective 
enforcement  of  the  Act. 

The  proposed  modification  will  reduce 
the  potential  for  assessment  of 
excessive  penalities  under  the  interim 
regulations  by  reducing  the  daily 
penalty  to  $750,  the  statutory  minimum 
except  in  those  cases  where  the  Director 
determines  that  a  larger  amount  is 
appropriate.  Nevertheless,  even  with 
tUs  modification,  the  penalty  in  a 
failure-to-abate  case  could  quickly 
become  excessive  where  there  not  a 
limitation  upon  the  number  of  days  for 
which  the  penalty  may  be  assessed.  The 
Office  feels  that,  except  in  very  unusual 
circumstances,  penalties  computed  over 
great  periods  of  time  would  present  the 
same  fairness  and  effectiveness 
problems  mentioned  above. 

Furthermore,  failure-to-abate  penalties 
computed  over  a  lengthy  time  period 
might  bankrupt  many  operators.  Many 
operators  have  been  operating  in  States 
where  enforcement  efforts  have 
historically  been  weak  and  penalties 
low.  Without  some  limitation  on  the 
period  during  which  failure-to-abate 
penalties  run,  a  small-to-medium 
operator  might  be  put  out  of  business 
with  his  first  such  penalty.  Since  this 
would  not  give  such  an  operator  a 
second  chance,  the  Office  believes  such 
action  would  be  unduly  harsh.  While  the 
Congress  clearly  intended  that 
recalcitrant  operators  who  persist  in 
defying  the  Act  not  be  allowed  to 
continue  in  business,  the  Office  believes 
that,  in  most  cases,  the  appropriate 
method  of  effectuating  that  intent  is 
through  an  action  to  suspend  or  revoke 
the  operator’s  permit,  rather  than 
throu^  the  more  cumbersome  and 
indirect  method  of  imposing 
unrealistically  large  civil  penalty 
assessments. 

The  Office  is  adopting  certain 
management  measures  to  reduce  the 
number  of  cases  of  nonabatement,  such 
as:  using  interim  steps  for  abatement 
where  appropriate;  atempting  to  inspect 
for  compliance  as  close  as  possible  to 
the  final  abatement  date;  increasing 
efforts  to  inform  operators  of  the 
penalties  and  sanctions  for 
nonabatement;  expediting  paperwork  in 
nonabatement  cases  so  that  the  operator 
receives  notice  of  the  penalty  accrual  as 
soon  as  possible;  and  using  injunctive, 
criminal  and  permit  suspension  and 
revocation  proceedings  more  frequently. 
However,  even  with  better  management 
and  with  the  modification  discussed 
above,  but  without  limitation  on  the 
penalty  period,  cases  of  nonabatei]^nt 
over  len^y  periods  would  still  occur 
with  the  consequent  potential  for 
excessive  penalties. 
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At  the  inception  of  the  interim 
program,  the  Office  had  no  occasion  to 
anticipate  the  potential  for  exorbitant 
failure-to-abate  penalities  generated  by 
applying  the  $750  daily  penalty  over 
months,  years,  or  an  indeterminate, 
lengthier  period  of  time.  The  Office 
believed  that  desire  to  avoid  increasing 
penalties,  together  with  the  other 
sanctions  mentioned  above,  would 
universally  motivate  operators  to  abate 
violations  of  the  Act.  Experience  under 
the  Act  has  borne  out  the  OfHce’s 
beliefs  in  the  vast  majority  of  cases,  and 
the  failure-to-abate  penalty  has  proven 
to  be  an  effective  enforcement  tool.  In 
some  cases,  however,  the  $750  daily 
penalty  has  led  to  alarmingly  high  totals. 
Ironically,  such  high  penalties  may 
actually  deter  effective  enforcement  by 
forcing  operators  into  bankruptcy  and 
the  ultimate  abandonment  of  an 
unreclaimed  site.  To  meet  this  problem, 
the  Office  has  examined  the  Act  to 
determine  Congress’  intent  in  regard  to 
the  $750  daily  penalty. 

Subsection  (h)  of  section  518  of  the 
Act,  which  provides  for  the  assessment 
of  the  $750-per-day  penalty  for  failure- 
to-abate  violations,  contains  no 
language  limiting  the  length  of  time  over 
which  the  assessment  is  to  be  made. 
Read  outside  the  context  of  the 
remainder  of  section  518,  the  subsection 
would  seem  to  require  unlimited 
assessment.  However,  subsection  (c)  of 
section  518  provides  as  follows: 

(c)  Upon  the  issuance  of  a  notice  or  order 
charging  that  a  violation  of  the  Act  has 
occurred,  the  Secretary  shall  inform  the 
operator  within  thrity  days  of  the  proposed 
amount  of  said  penalty  (emphasis  added). 

The  Office  is  of  the  opinion  that  the 
language  quoted  above  indicates 
Congress’  intention  to  toll  at  thirty  days 
the  time  over  which  failure-to-abate 
penalties  may  be  assessed.  These 
penalties  are  assessed  in  addition  to  the 
penalty  under  section  518(a]  of  the  Act 
for  the  violation  itself,  which  penalty 
maybe  as  much  as  $5,000.  Thus  guided 
by  the  Act,  the  Office  now  proposes  to 
avoid  uncertainty  and  con^sion  by 
amending  the  interim  and  permanent 
regulations  to  clearly  state  that  failure- 
to-abate  penalties  are  subject  to  a  thirty 
day  maximum  assessment  period. 

'The  Office  intends  to  modify  any 
existing  assessments  computed  without 
regard  to  the  subsection  (c)  limitation  in 
accordance  with  these  regulations  when 
they  become  final,  and  will  so  notify 
affected  operators.  The  Office  intends  to 
grant  hearing  and  conference  requests  at 
though  such  recomputations  were  new 
assessments.  Also,  existing  cases  may 
be  settled  for  the  amounts  that  would  be 
proper  under  the  proposed  regulations. 


In  addition,  as  mentioned  above,  the 
proposed  interim  regulations  are  being 
moffified  to  conform  to  the  permanent 
regulations  which  include  the 
requirement  that  the  daily  penalty  for 
failure-to-abate  run  from  the  date  of 
non-abatement,  not  the  date  on  which 
the  reinspection  occured  and  the 
cessation  order  for  failure  to  abate  was 
issued.  'The  Office  recognizes  that  unless 
reinspections  are  carried  out  on  the  date 
set  for  abatement,  an  operator  who 
believes  he  has  abated,  but  who  in  fact 
has  not,  may  be  assessed  unfairly.  For 
instance,  if  the  inspector  inspects  20 
days  later  and  finds  that  the  operator 
stiU  has  not  completely  abated,  even 
though  he  thought  he  had,  the  operator 
would  face  an  additional  $15,000  fine, 
part  of  which  coiild  have  been  avoided 
had  the  inspector  inspected  on  the 
abatement  date. 

Accordingly,  the  proposed  regulations 
provide  that  the  Office  will  not  assess 
the  daily  penalty  for  failure-to-abate 
during  the  period  from  the  abatement 
date  set  in  the  notice  of  violation  or 
cessation  order  to  the  date  of  the  OSM 
reinspection.  Thus  penalties  will  begin 
to  accumulate  on  the  date  that  the 
Office  actually  reinspects  the  minesite 
and  determines  that  the  violation  cited 
in  the  notice  of  violation  or  cessation 
order  has  not  been  abated. 

The  Office  recognizes  that  there  is  a 
potential  for  abuse  of  this  modification, 
and  that  if  the  reinspection  does  not 
occur  on  the  abatement  date,  it  is  a  de 
facto  extension  of  time  to  abate. 
However,  the  Office  is  coupling  this 
modification  with  a  policy  that  the 
Office  reinspect  on  the  date  set  for 
abatement  or  within  3  days  tiiereafter. 

Lastly,  the  Office  believes  that 
stronger  enforcement  action  must  be 
taken  against  those  persons  who  fail  to 
abate  their  violations  within  the  periods 
set  for  such  abatement.  Therefore, 
because  it  is  appropriate  to  review  a 
permittee’s  history  of  violations  when 
such  cases  arise  for  a  pattern  of 
violations,  the  Office  proposes  to  add  a 
new  subsection  (e)  to  30  CFR  §§  722.16 
and  a  new  subsection  (f)  to  30  CFR 
§  §  843.13  providing  for  such  review  and 
for  the  issuance  of  an  order  to  show 
cause  where  circumstances  warrant. 

'These  proposed  rules  have  been 
drafted  principally  by  Harriet  B.  Marple, 
Chief,  Division  of  Enforcement;  Richard 
Robinson,  Enforcement  Specialist, 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement;  John  Williams,  Staff 
Attorney;  and  Marc  McGraw,  Assistant 
Solicitor  for  Enforcement. 


Dated:  January  14. 1980. 

Joan  M.  Davraport, 

Assistant  Secretary  Energy  and  Miiterah. 

1.  Section  722.16  is  revised  by  adding 
subsection  (e)  as  follows: 

§  722.16  Pattern  of  vk>latk>ne. 
***** 

(e)  Whenever  a  permittee  fails  to 
abate  a  violation  contained  in  a  notice 
of  violation  or  cessation  order  within  the 
abatement  period  set  in  the  notice  or 
order  or  as  subsequently  extended,  the 
Director  shall  review  the  permittee’s 
history  of  violations  to  determine 
whether  a  pattern  of  violations  exists 
pursuant  to  this  section,  and  shall  issue 
as  appropriate  an  order  to  show  cause. 

la.  The  table  of  contents  for  Part  723 
is  amended  by  revising  the  captions  for 
S  §  723.2-723.19,  a  new  S  723.20  is  added. 

PART  723— CIVIL  PENALTIES  ‘ 

Sec. 

***** 

723.2  Objective. 

723.11  How  assessments  are  made. 

723.12  When  penalty  will  be  assessed. 

723.13  Point  system  for  penalties. 

723.14  Determination  of  amount  of  penalty. 

723.15  Assessment  of  separate  violations  for 
each  day. 

723.16  Waiver  of  use  of  formula  to 
determine  dvil  penalty. 

723.17  Procedures  fw  assessment  of  dvil 
penalties. 

723.18  Procedures  fw  assessment 
conference. 

723.19  Request  for  hearing. 

723.20  Final  assessment  and  payment  of 
penalty. 

Authority:  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  secs.  201,  501,  518 
(30  U.S.C.  1211, 1251, 1288). 

2.  Part  723  is  amended  by  revising 
each  section,  including  the  captions  (all 
but  §  723.1)  and  by  adding  §  723.20  to 
read  as  follows: 

§723.2  Objective. 

Civil  penalties  are  assessed  under 
section  518  of  the  Act  and  this  Part  to 
deter  violations  and  to  ensure  maximum 
compliance  with  the  terms  and  purposes 
of  the  Act  on  the  Part  of  the  coal  mining 
industry. 

§  723.1 1  How  assessments  are  made. 

'The  Office  shall  review  each  notice  of 
violation  and  cessation  order  in 
accordance  with  the  assessment 
procedures  described  in  30  CFR  723.12, 
723.13,  723.14,  723.15,  and  723.16  to 
determine  whether  a  civil  penalty  will 
be  assessed,  the  amoimt  of  the  penalty, 
and  whether  each  day  of  a  continuing 
violation  will  be  deemed  a  separate 
violation  for  purposes  of  the  total 
penalty  assessed. 
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S  723.12  When  penalty  will  be  assessed. 

(a)  The  Office  shall  assess  a  penalty 
for  each  cessation  order. 

(b)  The  Office  shall  assess  a  penalty 
for  each  notice  of  violation,  if  the 
violation  is  assigned  31  points  or  more 
under  the  point  system  described  in  30 
CFR  723.13. 

(c)  The  Office  may  assess  a  penalty 
for  each  notice  of  violation,  assigned  30 
points  or  less  under  the  point  system 
described  in  30  CFR  723.13.  In 
determining  whether  to  assess  a 
penalty,  the  Office  shall  consider  the 
factors  listed  in  30  CFR  723.13(b). 

§  723. 13  Point  system  for  penalties. 

(a)  The  Office  shall  use  the  point 
system  described  in  this  section  to 
determine  the  amount  of  the  penalty 
and,  in  the  case  of  notices  of  violation, 
whether  a  mandatory  penalty  should  be 
assessed  as  provided  in  30  CFR 
723.12(b). 

(b)  Points  shall  be  assigned  as 
follows: 

.  (1)  History  of  previous  violations.  The 
Office  shall  assign  up  to  30  points  based 
on  the  history  of  previous  violations. 

One  point  shall  be  assigned  for  each 
past  violation  contained  in  a  notice  of 
violations.  Five  points  shall  be  assigned 
for  each  violation  (but  not  a  condition  or 
practice)  contained  in  a  cessation  order. 
The  history  of  previous  violations,  for 
the  purpose  of  assigning  points,  shall  be 
determined  and  the  points  assigned  with 
respect  to  a  particular  surface  coal 
mining  operation.  Points  shall  be 
assigned  as  follows: 

(1)  A  violation  shall  not  be  counted  if 
the  notice  or  order  is  the  subject  of 
pending  administrative  or  jufficial 
review  or  if  the  time  to  request  such 
review  or  to  appeal  any  administrative 
or  judicial  decision  has  not  expired,  and 
thereafter  it  shall  be  counted  for  only 
one  year, 

(ii)  No  violation  for  which  the  notice 
or  order  has  been  vacated  shall  be 
counted:  and 

(iii)  Each  violation  shall  be  counted 
without  regard  to  whether  it  led  to  a 
civil  penalty  af'sessment. 

(2)  Seriousness.  The  Office  shall 
assign  up  to  30  points  based  on  the 
seriousness  of  the  violation,  as  follows: 

(i)  Probability  of  Occurrence.  The 
Office  shall  assign  up  to  15  points  based 
on  the  probability  of  the  occurrence  of 
the  event  which  a  violated  standard  is 
designed  to  prevent  Points  shall  be 
assessed  according  to  the  following 
schedule: 

Probabffity  of  occurrence 

Points 

Nona . - . .  . 0 

InatQnlflrint .  . 

Unlilwly - -  S-« 


Probabraty  Of  occurrence— Continued 

Pointa 

Likely .  10-14 

Occurred.. _ _ _ _ _  15 

(ii)  Extent  of  potential  or  actual 
damage.  The  Office  shall  assign  up  to  15 
points,  based  on  the  extent  of  the 
potential  or  actual  damage,  in  terms  of 
area  and  impact  on  the  public  or 
environment  as  follows: 

(A)  If  the  damage  or  impact  which  the 
violated  standard  is  designed  to  prevent 
would  remain  within  the  permit  area, 
the  Office  shall  assign  zero  to  seven 
points,  depending  on  the  duration  and 
extent  of  ffie  damage  or  impact 

(6)  If  the  damage  or  impact  which  the 
violated  standard  is  designed  to  prevent 
woLild  extend  outside  the  permit  area, 
the  Office  shall  assign  eight  to  fifteen 
points,  depending  on  the  duration  and 
extent  of  die  damage  or  impact. 

(iii)  Alternative.  In  the  case  of  a 
violation  of  an  administrative 
requirement  such  as  a  requirement  to 
keep  records,  the  Office  shall,  in  lieu  of 
paragraphs  (i)  and  (ii),  assign  up  to  15 
points  for  seriousness,  based  upon  the 
extent  to  which  enforcement  is  • 
obstructed  by  the  violation. 

(3)  Negligence,  (i)  The  Office  shall 
assign  up  to  251  points  based  on  the 
degree  of  fault  of  the  person  to  whom 
the  notice  or  order  was  issued  in 
causing  or  failing  to  correct  the 
violation,  condition,  or  practice  which 
led  to  the  notice  or  order,  either  through 
act  or  omission.  Points  shall  be  assessed 
as  follows: 

(A)  A  violation  which  occurs  t(p'ough 
no  negligence  shall  be  assigned  no 
penalty  points  for  negligence; 

(B)  A  violation  which  is  caused  by 
negligence  shall  be  assigned  12  points  or 
less,  depending  on  the  degree  of 
negligence: 

(C)  A  violation  which  occiu^  through 
a  greater  degree  of  fault  than  negligence 
shall  be  assigned  13  to  25  points, 
depending  on  the  degree  of  fault. 

(ii)  In  determining  the  degree  of 
negligence  involved  in  a  violation  and 
the  number  of  points  to  be  assigned,  the 
following  definitions  apply: 

(A)  “No  negligence"  means  an 
inadvertent  violation  which  was 
unavoidable  by  the  exercise  of 
reasonable  care. 

(B)  “Negligence"  means  the  failure  of 
a  permittee  to  prevent  the  occurrence  of 
any  violation  of  his  or  her  permit  or  any 
requirement  of  the  Act  or  this  Chapter 
due  to  indifference,  lack  of  diligence,  or 
lack  or  reasonable  care,  or  the  failure  to 
abate  any  violation  of  such  permit  or  the 
Act  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care. 


(C)  “A  greater  degree  of  fault  than 
negligence"  means  reckless,  knowing,  or 
intentional  conduct. 

(iii)  In  calculating  points  to  be 
assigned  for  negligence,  the  acts  of  all 
persons  working  on  the  surface  coal 
mining  and  reclamation  site  shall  be 
attributed  to  the  person  to  whom  the 
notice  or  order  was  issued,  unless  that 
person  establishes  that  they  were  acts 
of  deliberate  sabotage. 

(4)  Good  faith  in  attempting  to 
achieve  compliance. 

(i)  The  Office  shall  add  points  based 
on  the  degree  of  good  faith  of  the  person 
to  whom  the  notice  or  order  was  issued 
in  attempting  to  achieve  rapid 
compliance  after  notification  of  the 
violation.  Points  shall  be  assigned  as 
follows: 

Degree  of  good  faitli 

Points 

Rapid  compliance _ .... _ ......  -1  to  —10 

Normal  compliance _ _ _ _  0 

(ii)  The  following  definitions  shall 
apply  imder  paragraph'(b)(4)(i)  of  this 
Section: 

(A)  “Rapid  compliance"  means  that 
the  person  to  whom  the  notice  or  order 
was  issued  took  extraordinary  measures 
to  abate  the  violation  in  the  shortest 
possible  time  and  that  abatement  was 
achieved  before  the  time  set  for 
abatement. 

(B)  “Normal  compliance"  means  the 
person  to  whom  the  notice  or  order  was 
issued  abated  the  violation  within  the 
time  given  for  abatement. 

(iii)  If  the  consideration  of  this 
criterion  is  impractical  because  of  the 
length  of  the  abatement  period,  the 
assessment  may  be  made  without 
considering  this  criterion  and  may  be 
reassessed  after  the  violation  has  been 
abated. 

§  723.14  Determination  of  amount  of 
penalty. 

The  Office  shall  determine  the  amount 
of  any  civil  penalty  by  converting  the 
total  number  of  points  assigned  under  30 
CFR  723.13  to  a  dollar  amount, 
according  to  the  following  schedule: 

Points:  Dollafs 

1 . 

3  . 

4  . . 

s . . . 


10 . . 

11 _ 

1* _ 

13  _ 

14  _ 

15  _ 

16  _ 

17  _ 

18  _ 

19 _ 

M _ 

SI _ 
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26 . 1 . . " _  600 

. . . . _ ™  800 

29 . 900 

LzIJZZ”Z!Z!ZZIZZ!.ZZZZI.~™  1)200 

33 _ 1,300 

36 _ zm _ r _ 1..1 _ !  1)000 

38))))))))))ZZ))Z))1~Z)Z)))))))))))Z))))))ZI))))))))Z  l)800 

43...... . IZ) _ 2)^ 

46 . . ) _ Z _  2)600 

48 .  )')))))~~Z)))ZZ)))))-)))))Z))Z)Z  Z)  )  2)800 

so  "")'")))))))")"))"))")'"')))))))"""""  3.000 

51 . 3,100 

53  . . )))IZ))))) _  8,300 

54  . 3,400 

56 _  3,500 

56 _  3,600 

M..))....).Z"))))))Z))))Z))))))Z)))Z))))))))))ZZ)))ZZ”  3)900 

61  . 4,100 

62  . 4^00 

63  . 4,300 

65  _ ZII _ )))Z)_ _ ’  4,500 

66  . 4.600 

67  _  _ _  4,700 

68  _  _  4300 

69  4,900 

70  and  above .  5,000 


§  723.15  Assessment  of  separate 
violations  for  each  day. 

(a)  The  Office  may  assess  separately 
a  civil  penalty  for  each  day  from  the 
date  of  issuance  of  the  notice  of 
violation  or  cessation  order  to  the  date 
set  for  abatement  of  the  violation.  In 
determining  whether  to  make  such  an 
assessment,  the  Office  shall  consider  the 
factors  listed  in  30  CFR  723.13  and  may 
consider  the  extent  to  which  the  person 
to  whom  the  notice  or  order  was  issued 
gained  any  economic  benefit  as  a  result 
of  a  failure  to  comply.  For  any  violation 
which  continues  for  two  or  more  days 
and  which  is  assigned  more  than  70 
points  under  30  CFR  723.13(b).  the  Office 
shall  assess  a  civil  penalty  for  a 
minimum  of  two  separate  days. 

(b)  In  addition  to  the  civil  penalty 
provided  for  in  paragraph  (a),  whenever 
a  violation  contained  in  a  notice  of 
violation  or  cessation  order  has  not 
been  abated  within  the  abatement 
period  set  in  the  notice  or  order  or  as 
subsequently  extended  pursuant  to 
section  521(a)  of  the  Act,  a  civil  penalty 
of  not  less  ffian  $750  shall  be  assessed 
for  each  day  during  which  such  failure 
to  abate  continues,  except  that: 

(l)(i)  If  suspension  of  the  abatement 
requirements  of  the  notice  or  order  is 
ordered  in  a  temporary  relief  proceeding 
imder  section  525(c)  of  the  Act,  after  a 


determination  that  the  person  to  whom 
the  notice  or  order  was  issued  will 
suffer  irreparable  loss  or  damage  from 
the  application  of  the  requirements,  the 
period  permitted  for  abatement  shall  not 
end  until  the  date  on  which  the  Office  of 
Hearings  and  Appeals  issues  a  final 
order  with  respect  to  the  violation  in 
question;  and 

(ii)  if  the  person  to  whom  the  notice  or 
order  was  issued  initiates  review 
proceedings  under  section  526  of  the  Act 
with  respect  to  the  violation,  in  which 
the  obligations  to  abate  are  suspended 
by  the  court  pursuant  to  section  526(c)  of 
the  Act,  the  daily  assessment  of  a 
penalty  shaU  not  be  made  for  any  period 
before  entry  of  a  final  order  by  the  court; 

(2)  Such  penalty  for  the  failure  to 
abate  a  violation  shall  not  be  assessed 
for  more  than  30  days  for  such  violation. 

§  723. 16  Waiver  of  use  of  formula  to 
determine  civil  penalty. 

(a)  The  Director,  upon  his  own 
initiative,  or  upon  written  request 
received  within  15  days  of  issuance  of  a 
notice  of  violation  or  a  cessation  order, 
may  waive  the  use  of  the  formula 
contained  in  30  CFR  723.13  to  set  the 
civil  penalty,  if  he  or  she  determines 
that,  taking  into  accoimt  exceptional 
factors  present  in  the  particular  case, 
the  penalty  is  demonstrably  unjust 
However,  the  Director  shall  not  waive 
the  use  of  the  formula  or  reduce  the 
proposed  assessment  on  the  basis  of  an 
argument  that  a  reduction  in  the 
proposed  penalty  could  be  used  to  abate 
violations  of  the  Act,  this  Chapter,  any 
applicable  program,  or  any  condition  of 
any  permit  or  exploration  approval  The 
basis  for  every  waiver  shall  be  fully 
explained  and  documented  in  the 
records  of  the  case. 

(b)  If  the  Director  waives  the  use  of 
the  formula,  he  or  she  shall  use  the 
criteria  set  forth  in  30  CFR  723.13(b)  to 
determine  the  appropriate  penalty. 

When  the  Director  has  elected  to  waive 
the  use  of  the  formula,  he  or  she  shall 
give  a  written  explanation  of  the  basis 
for  the  assessment  made  to  the  person 
to  whom  the  notice  or  order  was  issued. 

§  723. 1 7  Procedures  for  assessment  of 
civil  penalties. 

(a)  Within  15  days  of  service  of  a 
notice  or  order,  the  person  to  whom  it 
was  issued  may  submit  written 
information  about  the  violation  to  the 
Office  and  to  the  inspector  who  issued 
the  notice  of  violation  or  cessation 
order.  The  Office  shall  consider  any 
information  so  submitted  in  determining 
the  facts  surrounding  the  violation  and 
the  amount  of  the  penalty. 

(b)  The  Office  shall  serve  a  copy  of 
the  proposed  assessment  and  of  the 


worksheet  showing  the  computation  of 
the  proposed  assessment  on  the  person 
to  whom  the  notice  or  order  was  issued, 
by  certified  mail,  within  30  days  of  the 
issuance  of  the  notice  or  order.  If  the 
mail  is  tendered  at  the  address  of  that 
person  set  forth  in  the  sign  required 
under  30  CFR  715.12(b)  or  at  any 
address  at  which  that  person  is  in  fact 
located,  and  he  or  she  refuses  to  accept 
delivery  of  or  to  collect  such  mail,  the 
requirements  of  this  paragraph  shall  be 
deemed  to  have  been  complied  with 
upon  such  tender. 

(c)  Unless  a  conference  has  been 
requested,  the  Office  shall  review  and 
reassess  any  penalty  if  necessary  to 
consider  facts  which  were  not 
reasonably  available  on  the  date  of 
issuance  of  the  proposed  assessment 
because  of  the  length  of  the  abatement 
period.  The  Office  shall  serve  a  copy  of 
any  such  reassessment  and  of  the 
worksheet  showing  the  computation  of 
the  reassessment  in  the  manner 
provided  in  paragraph  (b)  of  this  section, 
within  30  days  after  the  date  the 
violation  is  abated. 

§  723.18  Procedures  for  assessment 
conference. 

(a)  The  Office  shall  arrange  for  a 
conference  to  review  the  proposed 
assessment  or  reassessment,  upon 
written  request  of  the  person  to  whom 
the  notice  or  order  was  issued,  if  the 
request  is  received  within  15  days  from 
the  date  the  proposed  assessment  or 
reassessment  is  mailed. 

(b) (1)  The  Office  shall  assign  a 
conference  officer  to  hold  the 
assessment  conference.  The  assessment 
conference  shaU  not  be  governed  by 
section  554  of  Title  5  of  die  United 
States  Code,  regarding  requirements  for 
formal  adjudicatory  hearings.  The 
assessment  conference  shaU  be  held 
within  60  days  from  the  date  of  issuance 
of  the  proposed  assessment  or  the  end 
of  the  abatement  period,  whichever  is 
later. 

(2)  llie  Office  shaU  post  notice  of  the 
time  and  place  of  the  conference  at  the 
regional,  district  or  field  office  closest  to 
the  mine  at  least  5  days  before  the 
conference.  Any  person  shaU  have  a 
right  to  attend  and  participate  in  the 
conference. 

(3)  The  conference  officer  shall 
consider  all  relevant  information  on  the 
violation.  Within  30  days  after  the 
conference  is  held,  the  conference 
officer  shall  either: 

(i)  Settle  the  issues,  in  which  case  a 
settlement  agreement  shall  be  prepared 
and  signed  by  the  conference  officer  on 
behalf  of  the  Office  and  by  the  person 
assessed;  or 


5544 


Federal  Register  /  Vol.  45,  No.  16  /  Wednesday,  January  23.  1980  /  Proposed  Rules 


(ii)  Affirm,  raise,  lower,  or  vacate  the 
penalty. 

(4)  An  increase  or  reduction  of  a 
proposed  civil  penalty  assessment  of 
more  than  25  percent  and  more  than 
$500  shall  not  be  final  and  binding  on 
the  Secretary,  until  approved  by  the 
Director  or  his  designee. 

(c)  The  conference  officer  shall 
promptly  serve  the  person  assessed  with 
a  notice  of  his  or  her  action  in  the 
manner  provided  in  30  CFR  723.17(bJ 
and  shall  include  a  worksheet  if  the 
penalty  has  been  raised  or  lowered.  The 
reasons  for  the  conference  officer’s 
action  shall  be  fully  documented  in  the 
file. 

(d) (1)  If  a  settlement  agreement  is 
entered  into,  the  person  assessed  will  be 
deemed  to  have  waived  all  rights  to 
further  review  of  the  violation  or  penalty 
in  question,  except  as  otherwise 
expressly  provided  for  in  the  settlement 
agreement.  The  settlement  agreement 
shall  contain  a  clause  to  this  effect. 

(2)  If  full  payment  of  the  amount 
specified  in  the  settlement  agreement  is 
not  recieved  by  the  Office  within  30 
days  after  the  date  of  signing,  the  Office 
may  enforce  the  agreement  or  rescind  it 
and  proceed  according  to  paragaph 

(b)(3)(ii)  of  this  section  within  30  days 
from  the  date  of  the  rescission. 

(e)  The  conference  officer  may 
terminate  the  conference  when  he 
determines  that  the  issues  cannot  be 
resolved  or  that  the  person  assessed  is 
not  diligently  working  toward  resolution 
of  the  issues. 

§  723.19  Request  for  hearing. 

(a)  The  person  charged  with  the 
violation  may  contest  the  proposed 
penalty  or  the  fact  of  the  violation  by 
submitting  a  petition  and  an  amoimt 
equal  to  the  proposed  penalty  or,  if  a 
conference  has  been  held,  the 
reassessed  or  affirmed  penalty  to  the 
Office  of  Hearings  and  Appeals  (to  be 
held  in  escrow  as  provided  in  paragraph 

(b)  of  this  section  within  30  days  ft'om 
receipt  of  the  proposed  assessment  or 
reassessment  or  15  days  from  the  date  of 
service  of  the  conference  officer’s 
action,  whichever  is  later.  The  fact  of 
the  violation  may  not  be  contested,  if  it 
has  been  decided  in  a  review  proceeding 
commenced  under  §  525  of  the  Act  and 
43  CFR  Part  4. 

(b)  The  Office  of  Hearings  and 
Appeals  shall  transfer  all  funds 
submitted  under  paragraph  (a)  of  this 
section  to  the  Office,  which  shall  hold 
them  in  escrow  pending  completion  of 
the  administrative  and  judicial  review 
process,  at  which  time  it  shall  disburse 
them  as  provided  in  30  CFR  723.20. 


§  723.20  Final  assessment  and  payment  of 
penalty. 

(a)  If  the  person  to  whom  a  notice  of 
violation  or  cessation  order  is  issued 
fails  to  request  a  hearing  as  provided  in 
30  CFR  723.19,  the  proposed  assessment 
shall  become  a  final  order  of  the 
Secretary  and  the  penalty  assessed  shall 
become  due  and  payable  upon 
expiration  of  the  time  allowed  to  request 
a  hearing. 

(b)  If  any  party  requests  judicial 
review  of  a  final  order  of  the  Secretary, 
the  proposed  penalty  shall  continue  to 
be  held  in  escrow  until  completion  of  the 
review.  Otherwise,  subject  to  Paragraph 

(c)  of  this  Section,  the  escrowed  fimds 
shall  be  tranferred  to  the  Office  in 
payment  of  the  penalty,  and  the  escrow 
shall  end. 

(c)  If  the  final  decision  in  the 
adiministrative  and  judicial  review 
results  in  an  order  or  eliminating  the 
proposed  penalty  assessed  imder  this 
Part,  the  Office  shall  within  30  days  of 
receipt  of  the  order  refund  to  the  person 
assessed  all  or  part  of  the  escrowed 
account,  with  interest  from  the  date  of 
payment  into  escrow  to  the  date  of  the 
refimd  at  the  rate  of  6  percent  or  at  the 
prevailing  Department  of  the  Treasury 
rate,  whichever  is  greater. 

(d)  If  the  review  results  in  an  order 
increasing  the  penalty,  the  person  to 
whom  the  notice  or  order  was  issued 
shall  pay  the  dii^erence  to  the  Office 
within  15  days  after  the  order  is  mailed 
to  such  person. 

3.  Section  843.13  is  revised  by  adding 
subsection  (f)  as  follows; 

§  843.13  Suspension  or  revocation  of 
permits.  » 

«  *  *  *  * 

(f)  Whenever  a  permittee  fails  to 
abate  a  violation  contained  in  a  notice 
of  violation  or  a  cessation  order  within 
the  abatement  period  set  in  the  notice  or 
order  or  as  subsequently  extended,  the 
Director  shall  review  the  permittee’s 
history  of  violations  to  determine 
whether  a  pattern  of  violations  exists 
pursuant  to  this  section,  and  shall  issue 
as  appropriate  an  order  to  show  cause. 
***** 

4.  Section  845.15(b)  is  revised  to  read 
as  follows: 

§  845.15  Assessment  of  separate 
violations  for  each  day. 

(b)  In  addition  to  the  civil  penalty 
provided  for  in  paragraph  (a),  whenever 
a  violation  contained  in  a  notice  of 
violation  or  cessation  order  has  not 
been  abated  within  the  abatement 
period  set  in  the  notice  or  order  or  as 
subsequently  extended  pursuant  to 
section  521(a)  of  the  Act,  a  civil  penalty 
of  not  less  than  $750  shall  be  assessed 


for  each  day  during  which  such  failure 
to  abate  continues,  except  that: 

(1) (i)  If  suspension  of  Ae  abatement 
requirements  of  the  notice  or  order  is 
ordered  in  a  temporary  relief  proceeding 
under  section  525(c)  of  the  Act,  after  a 
determination  that  the  person  to  whom 
the  notice  or  order  was  issued  will 
suffer  irreparable  loss  or  damage  fi'om 
the  application  of  the  requirements,  the 
period  permitted  for  abatement  shall  not 
end  until  the  date  on  which  the  Ofiice  of 
Hearings  and  Appeals  issues  a  final 
order  with  respect  to  the  violation  in 
question;  and 

(ii)  If  the  person  to  whom  the  notice  or 
order  was  issued  initiates  review 
proceedings  under  section  526  of  the  Act 
with  respect  to  the  violation,  in  which 
the  obligations  to  abate  are  suspended 
by  the  court  pursuant  to  section  526(c)  of 
the  Act,  the  daily  assessment  of  a 
penalty  shall  not  be  made  for  any  period 
before  entry  of  a  final  order  by  the  court; 

(2)  Such  penalty  for  the  failure  to 
abate  ^violation  shall  not  be  assessed 
for  more  than  30  days  for  each  such 
violation. 

Surface  Mining  Control  and  Reclamation  Act 
of  1977  (the  “Act”),  §§  201,  501,  518  (30  U.S.C. 

§  1211, 1251, 1268.) 
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